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Before Cissel, Hairston and Walters, Adm nistrative
Trademar k Judges.

Opinion by Walters, Adm nistrative Trademark Judge:
R.H. Nagel Distributing Conpany, Inc. has filed an
application to register the mark LEGACY on the Princi pal

Regi ster for “cremation urns.”!

'Serial No. 75/813,722, in International Class 21, filed October 4,
1999, based on use in comerce, alleging first use and use in comerce
as of May 1, 1992.
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The Tradenmark Exam ning Attorney has issued a final
refusal to register under Section 2(d) of the Tradenmark
Act, 15 U. S.C. 1052(d), on the ground that applicant’s
mark so resenbles the mark THE LEGACY, previously
regi stered for “burial caskets,”? that, if used on or in
connection with applicant’s goods, it would be likely to
cause confusion or m stake or to deceive.

Appl i cant has appeal ed. Both applicant and the
Exam ni ng Attorney have filed briefs, but an oral hearing
was not requested. We affirmthe refusal to register.

Qur determ nati on under Section 2(d) is based on an
analysis of all of the probative facts in evidence that
are relevant to the factors bearing on the likelihood of
confusion issue. See Inre E. |I. du Pont de Nenours and

Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In

considering the evidence of record on these factors, we
keep in mnd that “[t] he fundanental inquiry nmandated by
Section 2(d) goes to the cumul ative effect of differences
in the essential characteristics of the goods and

differences in the marks.” Federated Foods, Inc. v. Fort

Howar d Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA

2 Registration No. 1,795,038 issued Septenber 28, 1993, to Marsellus
Casket Conpany Corporation, in International Class 20. [Sections 8 and
15 accepted and acknow edged, respectively.]
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1976); and In re Azteca Restaurant Enterprises, Inc., 50

USP@2d 1209 (TTAB 1999) and the cases cited therein.

The Exam ning Attorney contends that the marks are
“virtually identical”; that the goods are closely rel ated
“because the goods can be found in the sane trade
channel s”; that the evidence establishes that “the sanme
entities that sell cremation urns also sell burial
caskets under the same trademark”; and that neither the
sophi stication of the purchasers nor a |l ack of actual
confusion is dispositive. In support of this position,
the Exam ning Attorney submtted the results of a search
usi ng the Google search engine, excerpts fromtwo
| nternet web sites and copies of several third-party
regi strations.?

Applicant contends that “cremation urns and buri al
caskets are conpletely different products with conpletely
different uses”; that the initial purchasers of these

products are “professional funeral honme directors who are

5 Wile Internet search engine results may be probative of the use of a
particular termif sufficient context is given, a search engine printout
is insufficient to establish that goods or services emanate froma
singl e source under the sane trademark. However, excerpts from

i ndi vidual Internet web sites may show such a connection. But in this
case, the excerpts submtted are for retail funeral products and do not
establish that the sane trademarks identify the urns and caskets sold
therein. For the sane reason, third-party registrations for retai
funerary services are not probative of this question; although this

evi dence is probative of the existence of retail funeral products
services. W have considered the six registrations for nmarks that
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hi ghly sophisticated”; and that the marks have coexi sted
on their respective products “for nearly ten years with
no known confusion.” Applicant submtted no evidence.

There is no question that applicant’s mark and the
regi stered mark are substantially the sanme, which
appl i cant does not dispute. The additional word “the” in
the regi stered mark does not distinguish it from
applicant’ s mark.

Turning to consider the goods involved in this case,
we note that the question of |ikelihood of confusion nust
be determ ned based on an anal ysis of the goods or
services recited in applicant’s application vis-a-vis the
goods or services recited in the registration, rather
t han what the evidence shows the goods or services

actually are. Canadian |Inperial Bank v. Wells Fargo
Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815 (Fed. Cir.

1987). See al so, Octocom Systems, Inc. v. Houston
Conputer Services, Inc., 918 F.2d 937, 16 USPQ2d 1783
(Fed. Cir. 1992); and The Chicago Corp. v. North Anerican
Chi cago Corp., 20 USP@2d 1715 (TTAB 1991). Further, it

is a general rule that goods or services need not be

identical or even conpetitive in order to support a

i dentify both cremation urns and burial caskets to be probative of the
question of the relationship of the goods.
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finding of likelihood of confusion. Rather, it is enough
t hat goods or services are related in some manner or that
sone circumnmstances surrounding their marketing are such
that they would be likely to be seen by the sanme persons
under circunstances which could give rise, because of the
mar ks used therewith, to a m staken belief that they
originate fromor are in some way associated with the
sanme producer or that there is an association between the
producers of each parties’ goods or services. 1In re
Melville Corp., 18 USPQ2d 1386 (TTAB 1991), and cases
cited therein.

Applicant states that urns and caskets are narketed
initially to funeral honme personnel. However, the
I nternet web sites and several of the third-party
registrations submtted by the Exam ning Attorney
indicate retail sales of these products. Such sales are
not limted by the evidence or by inplication to funeral
pr of essi onal s, but would appear to be available to the
general consum ng public. In fact, one Internet retail
service is advertised as offering a way to | ower funeral
and burial costs. Thus, while funeral professionals
represent one class of purchasers, who are presunmably
know edgeabl e purchasers, we nust consider the conplete

spect rum of purchasers.
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Applicant argues that the products are nmutually
excl usi ve, because soneone choosing cremati on woul d not
be purchasing a casket; and that the products are vastly
different in price. There is no evidence in the record
about the cost of caskets and urns, so we cannot draw any
conclusions in this regard. Simlarly, applicant’s
statenments about the segregated markets for these
products is based herein on conjecture. The Internet web
site of record contains nmarketing that appears to be
aimed at consuners who are planning ahead. It is
reasonabl e that, for some consuners, a decision as to
whet her to choose cremation or burial has not been made,
and that a nunber of factors, including price, could be
part of deciding how their remains will be handl ed upon
their death. Thus, a consumer could be considering both
burial caskets and cremation urns as part of making that
decision. W note, also, that one of the third-party
regi strations includes “crematabl e caskets” as one of its
i sted products, which indicates that sone consumers may
purchase both caskets and urns.

Wth regard to the third-party registrations
subm tted by the Exam ning Attorney, we note that
al though third-party registrations which cover a nunber

of differing goods and/or services, and which are based
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on use in comrerce, are not evidence that the marks shown
therein are in use on a comercial scale or that the
public is famliar with them such registrations
nevert hel ess have sonme probative value to the extent that
they may serve to suggest that such goods or services are

of a type which may emanate froma single source. See In
re Al bert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993);
In re Mucky Duck Mustard Co. Inc., 6 USPQRd 1467 (TTAB

1988). In this case, the record shows six registrations
that include both burial caskets and cremation urns in
the identification of goods for a single mark. \Wile
this is not a |large nunber, it is sufficient in view of
the record in this case, to support our conclusion that
burial caskets and cremation urns are related products,
whi ch may be sold to the sanme cl asses of purchasers

t hrough the sane channels of trade.

Therefore, we conclude that in view of the
substantial simlarity in the comrercial inpressions of
applicant’s mark, LEGACY, and registrant’s mark, THE
LEGACY, their contenporaneous use on the rel ated goods
involved in this case is likely to cause confusion as to
t he source or sponsorship of such goods.

Wth regard to applicant’s assertion that it is

aware of no instances of actual confusion occurring as a
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result of the contenporaneous use of the marks of
applicant and registrant for alnost ten years, we note
that, while a factor to be considered, the absence or
presence of actual confusion is of little probative val ue
where we have little evidence pertaining to the nature
and extent of the use by applicant and registrant.
Mor eover, the test under Section 2(d) is not actual
confusion but Iikelihood of confusion. See, Inre
Kangaroos U. S. A, 223 USPQ 1025, 1026-1027 (TTAB 1984);
and In re General Mdtors Corp., 23 USPQ2d 1465, 1470-
1471.

Deci sion: The refusal under Section 2(d) of the Act

is affirmed.



